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3iey / ORDER

PER: R.C. SHARMA, A.M.

This is an appeal filed by the assessee against the order of
Id.CIT(A)-I, Jaipur dated 13/09/2018 for the A.Y. 2009-10 in the
matter of order passed u/s. 143(3)/147 of the Income Tax Act, 1961

(in short, the Act).

2. I have heard the rival contentions and carefully gone through
the orders of the authorities below and found that the assessee is
engaged in the business of real estate developer. The A.O. got
information from the Director of Income Tax that the assessee had

sold two immovable properties, however, no capital gain was offered
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nor any return was filed. Accordingly, the assessment was reopened
by issuance of notice U/s 148 of the Act. In the return so filed after
reopening, the assessee had shown loss of Rs. 59,667/- from the
house property and business income of Rs. 1,84,880/- U/s 44AD of

the Act.

3. During the course of reassessment, the A.O. declined assessee’s
claimed profit offered U/s 44AD of the Act on the plea that Section
44AD is applicable only when the assessee is engaged in business of
civil construction or supply of labour for civil construction. As per the
A.O., the assessee is not engaged in construction activity but only in
purchase and sale of property. Accordingly, the A.O. estimated profit
of Rs. 5.00 lacs in respect of flats so sold during the year as against
the income offered by the assessee U/s 44AD of the Act @ 8% of the

gross receipts.

4. By the impugned order, the Id. CIT(A) confirmed the action of
the A.O. by observing that the assessee had not constructed house for
sale but the construction of flat was for assessee himself. Against the
order of the Id. CIT(A), the assessee is in further appeal before the

ITAT.

5. I have considered the rival contention and carefully gone
through the orders of the authorities below and found from the record

that in reply to notice U/s 148 of the Act, the assessee has filed return
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wherein he has declared profit of Rs. 1,84,880/- on turnover of Rs.
23,11,000/- U/s 44AD of the Act. I found that the assessee has
purchased a plot on 09/08/2007 for a sum of Rs. 8.00 lacs and
constructed three flats on it. During the year under consideration, the
assessee had sold two flats for consideration of Rs.9,11,000/- and Rs.
14,00,000/-. Thus, total sale consideration of flats works out to be Rs.
23.11 lacs on which the assessee has offered 8% profit under the
provisions of Section 44AD of the Act. I do not find any merit in the
action of the A.O. for not applying the provisions of Section 44AD of
the Act with respect to construction activity so carried on by the
assessee. It appears that the A.O. has wrongly presumed that Section
44AD of the Act is only applicable in the case when assessee engaged
in the business of civil construction for others or supply of labour for
civil construction. In the instant case, since the assessee has
constructed flats on the land, the same also amounts to civil
construction and profit earned thereon, are eligible for taxation U/s
44AD of the Act. The finding of the Id. CIT(A) to the effect that the
assessee has constructed flat for himself is also contrary to the
material on record. In so far as the assessee after construction of flat
had sold the same and the profit earned thereon was also offered as
business income, there is no reason to hold that the assessee has

earned capital gains. Accordingly, I direct the A.O. to compute 8%
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income on the gross receipts of turnover of Rs. 23.11 lacs, which

works out to be Rs. 1,84,880/-. I direct accordingly.

6. In the result, appeal of the assessee is allowed, in terms

indicated hereinabove.

Order pronounced in the open court on 06 June, 2019.
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